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8lO BOOK REVIEWS. 

NOTES ON RECENT LEADING ARTICLES IN LEGAL 
PERIODICALS. 

American Law Review. — September-October. 

Private Property on the High Seas. G. A. Finkelnburg. It is private 
property on the high seas in time of war that is here discussed. The 
author says, " It is pleasant to note that the United States has always 
taken the broad ground and repeatedly signified its willingness to agree 
to an amendment of international law abolishing the right of capturing 
private property altogether," and goes on to show how we have been faith- 
ful to this position and upheld it with great steadfastness — in theory. Un- 
fortunately, as he also shows, we have with equal steadiness disre- 
garded, as a matter of fact, our theoretical position, and in time of war 
have cheerfully, and, as in the case of the war with Spain, with ex- 
ceeding promptness, proceeded to capture all the private property on the 
high seas which it was in our power to grasp. After the war was over 
we returned to our peace position, and the President " regretted" the 
position we had taken during the war. Not our own nation alone, but 
the world, has cause to regret that we were not faithful to our theory 
at the only time when it has been possible to act upon it for more than 
a generation, and when our example would have been of inestimable 
value. As it is, it is hardly fair to say that " opposition on the part of 
Great Britain has probably retarded the accomplishment of that result 
(the abolition of the right of capture) more than any one factor in the 
situation." The first great nation which acted on the modern idea, 
already theoretically approved by nearly all the civilized nations, would 
have established a precedent which no nation claiming to be as advanced 
in civilization as itself could have afforded to disregard. Having neg- 
lected our own opportunity we are scarcely in the position to lay the 
blame upon any other nation. Great Britain, however, is to-day suffer- 
ing from the effects of her own policy, it having rendered her powerless 
to protect her own commerce on the high seas. 

The Venezuelan Arbitration Once More: Facts and Law. Rudolf 
Dulon. The article is written apparently to defend the Hague Tribunal 
from the many attacks which have been made upon it by those who for 
various reasons were dissatisfied by the decision of the Venezuelan 
case. The facts are given with detail and precision; there is no ob- 
scurity or confusion; they are placed clearly before the reader. The 
law is also clearly stated, and the decision, if Mr. Dulon is correct, 
cannot be assailed except by those who would have made the Hague 
decision depend on " the interesting ethical questions there discussed." 
If those who thus dissented did so simply because they were confused 
as to the facts of the case, or because they had no adequate knowledge 
of the legal points of the discussion, they may possibly be convinced of 
their error. If it was due, on the other hand, to a difference in their 
point of view rather than to haziness as to facts or ignorance of the 
law, it is not probable they will be able to change that opinion even if it 
be not in accord with that here expressed. Some of them were present 
at the conference and must be aware of the facts ; they were men of 
more than ordinary knowledge of the law and cannot, therefore, be 
presumed ignorant on such important points as were discussed at the 
Hague conference. On the manner in which the questions submitted to 
the Hague Tribunal are settled in the next few years will depend in a 
great measure the fate of arbitration as a method of settling the dis- 
putes of nations. If the earlier decisions are subjected to severe criti- 
cism, it should not be surprising, and the critics should be given a most 
impartial hearing. 
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The Cy Pres Doctrine. James Quarles. We are more apt to think 
of this doctrine as being invoked in regard to charities where the 
specific intent of the donor cannot, for some reason, be carried out, than 
as applied to cases in which the rule against perpetuities has been vio- 
lated. For this reason the subject-matter of this paper is of interest, 
as it deals wholly with the application of this doctrine to cases of the 
latter description. The writer is of the opinion that " all limitations 
which transgress the period prescribed by the rule against perpetuties, 
instead of being adjudged void in toto, should be given effect for the 
period allowed by that rule, in short, construed cy pres." Cases from 
New Hampshire and New York in this country are cited, and also a 
number from England, which strongly support this view of the question. 
The Pennsylvania Act of 1853, restricting trusts for accumulation, is 
given especial attention, and it is shown that the English reasoning is 
followed here, and that when the trust transgresses the act only the 
excess beyond the period allowed for trusts for accumulation is void, 
and they are sustained for the statutory period. 

Swedish Law Reform. Seymour D. Thompson. This article is pub- 
lished in the magazine of which Mr. Thompson was so long the editor, 
and in the same number of that magazine which contains the notice of 
his death and appreciative accounts of his life and work. The article 
is short, being a slight sketch which treats lightly, but in an interesting 
manner, the efforts of a Swedish lawyer to amend some of the errors 
into which he apprehends that the law of his country has fallen. It is 
with much regret that those who have long been familiar with Mr. 
Thompson's work in the field of legal authorship will receive this last 
work from his pen. 

Central Law Journal. — October. 

Is the Presumption of Innocence in Criminal Cases to be Weighed as 
Evidence in the Case Robert A. Edgar. After an examination of the 
criminal cases Mr. Thayer's very vigorous treatment of the subject 
is quoted, in which he denies that this presumption can be considered 
" evidence in its true sense." Greenleaf and Taylor are quoted as 
authorities on the other side. The civil cases are then examined with 
no greater agreement shown in the character of the decisions. In the 
summing up no absolute solution is attempted, and the reader is left to 
form his own opinion from the decided cases. In conclusion the writer 
asks, but does not answer, the following questions : " If the presump- 
tion of law is not an arbitrary one, devoid of probative force, why is it 
stronger in criminal cases than in civil cases ? Why is the innocence of 
a party presumed rather than the innocence of a third person? Why 
should the presumption be stronger ' evidence' in the one case more 
than in the other?" 



Canadian Law Review. — September. 

Banker's Rights on Forged Signatures. Charles M. Holt. The de- 
cision in a Canadian case as yet unreported (Ewing v. Dominion Bank) 
is the immediate cause for this article. In that case a bank notified a 
firm that their note would be taken up at a certain date. The firm, 
suspecting that the note was a forgery, began a correspondence with the 
forger which resulted in his confession of the forgery. The firm failed 
to notify the bank of the facts, and after suit brought contended that 
it was not their duty to do so, but if such a duty did arise, it was not 
until after the confession of the forgery. The bank contended that this 
duty arose upon the receipt of the letter notifying the firm that the 
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note would be taken up. The contention of the bank was upheld by the 
court, which decided that the duty to notify the bank arose naturally out 
of the usages of trade as they exist. 

The Green Bag. — October. 

Some Questions of International Law Arising from the Russo- 
Japanese War. VI. Russian Seizures of Neutral Merchantmen; the 
Right of Visit and Search; of Capture and the Alleged Right of Sink- 
ing Neutral Prizes. Amos S. Hershey. Mr. Hershey has now reached 
the events in the Russo-Japanese War which were so violently agitating 
the British public last June and July. The statements made as to the 
facts of the cases are those with which we are now very familiar. We 
are told that the English Government in regard to these cases made 
certain demands " which appear to have amounted to an ultimatum." 
It might be pertinent at this point to ask if anyone has ever seen the 
documents in the case. Mr. Balfour's explanations, as printed in the 
public press, have never authorized so broad a statement. The edi- 
torials in many of the leading papers of Great Britain would lead to 
the conclusion that such was the case, but they have never been able, 
apparently, to give any proof of the correctness of their statements. In 
view of the present situation and the nature of the Russian answers, 
it cannot be supposed that England has been delivering ultimatums 
so liberally as the remarks of the editorial writers would lead us to 
believe. The attitude of Russia is practically unchanged, and she is as 
yet at peace with England, even after much graver provocations than 
any Mr. Hershey had under his observation at the time he wrote. This 
series of articles is of great interest and much value. We have the 
questions of international law treated as they arise, and ably consid- 
ered. If in addition we could have a view of these questions taken from 
a point sufficiently above that of the editorial writer to be free from 
the mists of passing prejudice which inevitably cloud the scene for him, 
we should have something that might fairly pass for contemporary 
history, and would be of very great value from a legal stand-point. 



Law Quarterly Review. — October. 

The Crown as a Corporation. W. Harrison Moore. This article 
presents the crown as " the living symbol of the Unity of the Empire." 
Periodical literature is beginning to reflect the confusion which has 
arisen in the British Empire regarding the status of the colonies and 
their relation to the various governmental and executive agencies of 
that empire. It seems that even New Zealand mutton enters as a con- 
fusing object into the discussion of the prerogatives of the crown, 
scarcely less important than those of mail contracts or the payment 
of public debts. We are told that the " doctrine of unity and indi- 
visibility of the crown is not persisted in to the extent of ignoring that 
the several parts of the empire are distinct entities." We then enter 
into a discussion of the colonial cases which show the growth of the law 
in the colonies and the trend of the courts upon the question. These 
show that as yet the thought upon the question is not of the clearest, 
and that they have only made a very short step on the long road which 
lies before them. 

The Divorce Agitation. — (The learned author of this article desires us 
not to publish his name for reasons with which he has acquainted us, 
and which appear to us sufficient. — Ed.) The anonymous writer of this 
article has given us a very able exposition of the subject he has under- 
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taken to elucidate. He has chosen the historical treatment, if, indeed, 
he had any choice on such a subject, but his object appears to be to 
point out the anomalies in the treatment of the law of divorce by the 
clergy of the Established Church. " They have applied to it a theory 
that what they call the law of the Church is something which may or 
may not coincide with, but at any rate is essentially independent of, the 
law of the State; that the law of the State does not bind the clergy 
unless or until it has received the sanction of the ' Church ;' and that, 
in particular, the Church has never given its sanction to the Divorce 
Act or recognized the dissolubility of marriage." " If anything were 
wanting to increase the absurdity of the fashionable view of the law 
and doctrine of the Church of England on this subject, it might be 
found in the fact that bishops have from time to time sat and voted on 
these divorce bills, and that even since the passing of the Divorce Act 
of 1857, an event which might be thought sufficient to ' alarm tender 
consciences, bishops continue to sit and vote on divorce bills — not, 
indeed, in English cases, but in those cases which were not provided for 
by that act.' " These sentences may serve to show the attitude of the 
writer on the subject, but they do not serve to give a fair idea of the 
really able treatment given the subject. 

Judge-Made Law. A. H. F. Lefroy, K.C. This is given as " a por- 
tion of a forthcoming ' Practical Study of the English Case-Law Sys- 
tem.' " The object of the present paper as given is "first to define the 
expression ' making law,' and then to single out for consideration cer- 
tain special lines or directions in which the judges have made and are 
from day to day making new law." After this expression it is needless 
to say that the author believes that there is such a thing as judge-made 
law. He begins by examining "the law of implications and equities," 
dividing the subject into those implications and equities arising out of 
contracts, and those arising out of relations not based on contract. 
The second division of the subject is described as " consisting of the 
gradual explanation and definition of the vague general terms in which 
broad principles of law are conceived and expressed." The author 
concludes by saying that while the judges may make the law, it must 
be remembered that to alter it when made is another thing. This short 
review of the article is intended, as are all these reviews, simply to 
call the attention of those interested in the subject to the article in 
question. To those who are interested at all in this subject the article 
will be of much interest and value. 

The Free Church Case. R. M. Williamson. This case was followed 
with intense interest in Scotland, and the announcement of the decision 
met with a storm of protest and indignation more intense than is readily 
imagined by those who are not acquainted with the conditions with 
which it dealt. These conditions are treated in this paper and a history 
of the events which led up to this decision of the House of Lords is 
given. The Lords in their decision expressly declined to enter into the 
religious side of the question : " It had only to ascertain whether a trust 
had been constituted, and, if so, whether a breach of trust had been 
committed; in other words, whether any trusts imposed upon property 
by the founders of the Church were being duly observed. The court 
held that when the funds were subscribed and donations made upon 
certain representations a trust was constituted. The original trust was 
for the maintenance of the Free Church of Scotland, whose principles 
were clearly set forth in the official documents prepared at the time of 
the disruption and published to the world as the justification of its 
existence. The identity of the beneficiaries was thus established, and 
it became the duty of the courts to decide whether or not the Free 
Church had by entering into the union lost its identity. . . . The 
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question therefore resolved itself into one of evidence as to what dif- 
ference, if any, existed between the United Church and the original 
Free Church, and if that difference did or did not accord with the 
original purposes of the trust." They found that it did not so accord, 
and the entire property of the United Church was handed over to the 
minority — about thirty — who had not united with the other members 
of the Free Church in forming the union. This property is very large, 
amounting to many millions of pounds. About eight hundred minis- 
ters are affected, and the people who support them and their cause 
were very naturally highly incensed at what they considered a mon- 
strous outrage. The writer of the article under consideration does 
not agree with this view, and his argument is reasonable and dispas- 
sionate. At the same time it is very clear that his attitude of mind 
towards the majority and their position is so unsympathetic as to 
deprive the article of some of the weight it would otherwise have. 
The decision is more far-reaching than it may at first seem, and 
its effect upon the masses of the people of Scotland very great, even 
going so far as to affect their feeling towards the present status of their 
relations with England. 

Virginia Law Register. — October. 

Federal Common Law. Hudson Cary. " The question whether there 
are any rules of common law which might be invoked by the federal 
courts in their attempts to control corporations has recently been 
sharply called to the attention of the bar by reason of the assertion 
by the Democratic candidate for the Presidency that such rules might 
be invoked, and by the denial by the Republican candidate that there 
is any federal common law. This question of law thus injected into 
national politics incited us to personally investigate the relations of 
common law to federal jurisprudence, and our views, as the result of 
our investigation, are herein set out." This introduction shows the 
intent with which Mr. Cary writes, and it certainly was no small task 
which he thus undertook. In regard to criminal jurisdiction there is 
no contention made ; " there is no longer any doubt that the federal 
courts have no common-law criminal jurisdiction." Mr. Carey, how- 
ever, presents some interesting matter in regard to this point and the 
manner in which the jurisdiction over criminal cases was lost. The 
opposite contention is upheld in regard to the civil law, and the major 
portion of the article is devoted to proving the common-law juris- 
diction of the courts in such cases. The cases are fully considered and 
the article will be found of interest. While Mr. Carey had a large task 
to fulfil, it would seem that those who would undertake to deny his 
position would have a larger one. 



